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WATCH YOUR STEP

Navigating The Medical
Malpractice Act Minefield

Reformed state law intended to bolster the integrity of the malpractice system

By JOEL T. FAXON

he recently passed medical malprac-

tice reform bill, Public Act No.
05-275, requires a victim’s lawyer
to carefully navigate through a
minefield prior to filing suit, dur-
ing pretrial discovery and even
after trial. The Act’s changes cov-
ering all aspects of a malpractice
case—from the initial client meet-
ing through post-trial motions—will
be examined.

Pre-suit considerations.
Section 1 of the Act regulates
contingent fee agreements.
Connecticut General Statutes §

on or after Oct. 1, 2005; thus, if the plaintiff
discovered the cause of action prior to Oct.
1, 2005, the old version of C.G.S.§ 52-
= 251c¢ applies.
‘ Section 2 of the act, applicable
L toall cases filed on or after Oct. 1,
2005, deals with the Good Faith
2 Certificate, which previously
¥ required the lawyer to attest that
reasonable inquiry of a health
care provider similar to the target
defendant had occurred and the
basis for a claim existed.

Now, the plaintiff must file in
court with the Certificate an
opinion letter signed by the
plaintiff’s expert containing “a

detailed basis for the forma-
tion of such opinion.” The

52-251c provides a waivable fee
structure, ranging from one-
third to as little as ten percent of
an award. The Act makes clear
that a one-third fee is proper if
certain conditions are met.
Importantly, the agreement
must contain a statement, in
compliance with § 1(e) of the
Act, regarding the client’s
informed consent. Unless the
requirements are met, no fee can

Since the
written opinion
is generally not

discoverable,
consulting
physicians may
retain anonymity.

opinion letter can be redacted
to remove the physician’s name
and identifying information.

This section also applies the
Good Faith Certificate require-
ments to apportionment com-
plaints filed pursuant to C.G.S.
§§ 52-102b and 52-572h. The
failure to obtain and file a writ-
ten opinion “shall be grounds
for dismissal of the action.”

be paid to the attorney. Notably,
these requirements apply to cases accruing

Joel T. Faxon, co-founder of Stratton Faxon
Law Firm in New Haven, handles medical
malpractice, birth trauma, catastrophic per-
sonal injury and death, commercial truck
crashes, and aviation disasters.

While more expensive to
prosecute, for tactical reasons it is advis-
able to use different physicians for your
Good Faith Certificate and as testifying
experts, because as the case develops there
may be inconsistencies between the opin-
ion letter of the good faith expert and the
expert ultimately disclosed on the issue of

liability. Since the written opinion is gen-
erally not discoverable, consulting physi-
cians may retain anonymity. Further, the
opinion letters are probably not admissible
at trial, thus, retaining separate experts is
the preferred practice. The ninety-day
extension of the statute of limitations con-
tained in C.G.S5.§52-190a(b), remains
unchanged.

Compliance with the Act’s provisions
requires additional time to process cases,
thus those that arrive on the eve of the
statute of limitations will be more difficult
to file. Developing a system to handle last
minute pleas from deserving clients will
permit the filing of valid eve-of-the-statute
complaints.

Pretrial procedures. A pretrial must
occur within six months of filing to deter-
mine if the matter is eligible for the
Complex Litigation docket. In our experi-
ence about half of the cases are transferred
to Complex Litigation and half remain
pending in the original venue.

The next crucial change—which covers all
civil cases, not just medical malpractice
claims—deals with the Offer of
Compromise (O.C.), f/k/a an Offer of
Judgment (O.].)—C.G.S. § 52-192a, et seq.
The legislature has clarified that the O.J.
provisions in effect as of Oct. 1, 2005, apply
to all cases accruing before that date.

By contrast, the O.C. provisions apply to
all cases accruing on or after Oct. 1, 2005.
The O.C. has an interest rate of eight per-
cent applied where the verdict exceeds the
O.C. figure. The time for acceptance by the
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defendant is reduced from sixty to thirty
days, but you must delay filing until one
hundred and eighty days from service of
process.

As with the O.]., if the verdict exceeds the
0O.C., interest is calculated

tift’s medical malpractice O.C. is only valid
if at least sixty days prior to filing, the plain-
tiff provided the defendant with HIPAA
medical releases, disclosed liability experts,
and includes with the O.C. a statement

from the date suit is filed—as
long as the O.C. was filed
within eighteen months of

The court sua
sponte shall

“with specificity” of “all damages
then known to the plaintiff or the
plaintiff’s attorney upon which
the action is based.” The Act puts

that date; otherwise, interest determine the onus on the plaintiff if that

is calculated from the date the party seeks to recover offer of

O.C. was filed. If enticed, the whether the judgment interest after trial.

defendant files an acceptance  yerdict of non- Regarding evidentiary issues,

of the O.C. and the action is . Section 9 of the Act provides that
economic

thereafter withdrawn. If the
defendant files an O.C. the
plaintiff has sixty days to
accept instead of ten, and the
same withdrawal require-

damages shocks
the conscience
of the court.

statements of apology or regret
concerning an unanticipated out-
come are inadmissible at trial.
Further, if a plaintiff sues several
doctors and settles with one or

ments as the plaintiff’s O.C.
apply.

Section 4 of the Act is specific to O.C. fil-
ings in medical malpractice cases. A plain-

more of them, the remaining
defendants can introduce evidence of the
settlements with the other doctors at trial.
Thus, the merit of partial settlements have

to be examined very closely.

Post-trial procedures. Section 10 of the
Act, which is effective from passage, pro-
vides that if the jury returns a verdict spec-
ifying non-economic damages exceeding
one million dollars, the court sua sponte
shall determine whether the verdict of non-
economic damages shocks the conscience
and is excessive as a matter of law. The
standard applied is consistent with present
practice, except it requires the court to
address the issue sua sponte as opposed to
on a motion for remittitur.

The Act’s changes make prosecuting a
medical malpractice case in Connecticut
more difficult; however, at the same time
they should bolster the integrity of the sys-
tem such that truly meritorious claims are
tried, and the threat of imposing arbitrary
damages caps to cure a manufactured “mal-
practice crisis” is abandoned once and for
all. |




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


